UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JULI O PERREI RA,
Petiti oner,

- agai nst - : No. 3:02CV0769( G.Q
MEMORANDUM DECI SI ON

STEVEN J. FARAQUHARSON,
District Director, INS
Nort heast District, and
PHI L STANLEY, Corrections
Commi ssi oner, State of

New Hanpshire Departnent of
Corrections,

Respondent s.

Petitioner Julio Perreira, proceeding pro se, has filed a
petition for wit of habeas corpus pursuant to 28 U S.C. § 2241,
seeking his release fromthe custody of the Inmgration and
Nat uralization Service ("INS") and the Departnent of Corrections
("DOC"'), "wherever it may be located in the United States."”
Petitioner also asks for a stay of his deportation so that he can
seek a transfer to the State of Texas, where his famly is
| ocated, and to permt himto obtain an adjustnment of his
i mm gration status.

Backgr ound

Petitioner, a citizen of El Salvador, had entered the United
States illegally in 1979 and was i nmedi ately ordered renpved from

the United States. He subsequently re-entered the United States



at an unknown date and | ocation.?

On August 16, 2000, Petitioner was convicted of crimnal
i npersonation and resisting arrest in violation of Conn. Gen.
Stat. 88 53a-130 and 53a-167a and was sentenced to concurrent
terms of six nonths inprisonnment. (State of Connecticut Judgnent
dtd. 8/16/00).

On Cctober 13, 2000, the INS in Hartford, Connecticut,
instituted renoval proceedi ngs agai nst Petitioner based upon his
second illegal entry into the United States. (Notice to Appear
dtd. 10/18/00). On Novenber 8, 2000, upon the conpletion of his
state-court sentences, Petitioner was turned over to the custody
of the INS and was detained without bond.? (Tr. dtd. 11/9/01 at
21-22). The INS then held renpoval hearings at which Petitioner,
who i s Spani sh-speaki ng® and who appeared pro se,* testified with
the assistance of a secretarial enployee of INS, who acted as his
interpreter. (Tr. dtd. 11/9/01 at 9, 13-14). The Inmm gration

Judge denied Petitioner's request for political asylum as well

! Petitioner testified that he has been living in the
United States continuously since 1982. He married an Anmerican
citizen in 1984 and began the naturalization process, but when
t hey separated after a year, he no |longer pursued this. (Tr. dtd.
11/9/01 at 4-5).

2 Petitioner was initially held by INS in Connecticut and
then transferred to the New Hanpshire State Prison. He was |later
transferred back to Connecti cut.

3 See Discussion at 5-6, infra.

4 Petitioner requested a court-appointed attorney, but his
request was deni ed.



as his application for wthhol ding under the Conventi on Agai nst
Torture, and, on January 5, 2001, ordered himrenoved to E
Sal vador. (Order of the Immgration Judge dtd. 1/5/01).
Petitioner reserved his right to appeal this Order, but an appeal
was never filed.® Accordingly, the Order of the Immgration
Judge becane a final order thirty days later. See 8 C.F.R 8§
3.39, 240.14

On February 22, 2001, the INS applied for travel docunents
for Petitioner fromthe El Sal vadori an Consul ate. The
application was approved, but the travel docunents expired on
Decenber 7, 2001. (Tr. dtd. 11/9/01 at 25). A second application
for travel docunents was approved on May 13, 2002, but these
i kew se expired on June 12, 2002.

Proceedi ngs on the Petition for Wit of Habeas Corpus

In the interim on April 26, 2001, Petitioner filed the
instant petition for habeas corpus relief in the D strict of New
Hanpshire, where he was confined at the tine. The primary thrust
of his petition was that he had been held by the INS for nore
than 90 days w thout having been renoved to El Sal vador in

violation of 8 U S.C. § 1231(a)(1)(A).® He also challenged the

5> Petitioner states that he did not file an appeal because
he was under the inpression that the deportation order woul d be
executed within three to seven days. (Petition T B)

6 Section 1231(a)(1)(A) provides:

Except as otherwi se provided in this section,
when an alien is ordered renoved, the
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conditions of his confinenent’ and the failure of DOC to provide
himw th meani ngful access to a "conprehensive immgration
det ai nee | egal support system"™ (Petition at § 5). The

Magi strate Judge initially reviewed the petition and reconmended
that Petitioner's claimregarding the denial of court-appointed
counsel and his claimchallenging the conditions of his
confinenent be dism ssed. The Magistrate reconmended that his
clainms regarding the excessive length of his detention and deni al

of interpreter services® proceed, and further recomended that a

Attorney Ceneral shall renove the alien from
the United States within a period of 90 days.

Subsection (B) provides that the renoval period begins on the
date the order of renoval becones adm nistratively final

" Specifically, he objected to the day-to-day living
conditions, the "excessive lock-ins" that Iimt the amount of
time he was permtted to spend out of his cell, the "enforced
i dl eness” caused by a | ack of outdoor recreation time and ot her
anenities, the unavailability of reading materials, particularly
in Spanish, the "intake and cl assification" procedures that fai
to differentiate between crimnal convicts and immgration
det ai nees, "double celling” inmates in a cell intended for one
person, the lack of an on-site immgration officer, attorney, or
interpreter, and the absence of immgration-rel ated | egal
mat eri al s.

8 As discussed nore fully below, the Magistrate Judge
interpreted the petition as including a claimby Petitioner that
he was denied an interpreter during his inmmgration hearings.
The petition states at paragraph 7:

The nature and extent of the conditions of
confinement described (but not limted
thereto) coupled with the absence of the

i mm gration detai nee | egal support system
(also not limted thereto), Geatly [sic]
underm ne the pettitioner's [sic] right to
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heari ng be conducted on the request for a stay of deportation.
The District Judge approved the Magistrate's recommended ruling
and schedul ed a hearing on Petitioner's request for a stay. On
Novenber 9, 2001, a hearing was held before the Magi strate Judge,
at which Petitioner testified with the assistance of an
interpreter. During the hearing, the Mgistrate Judge inquired
of Petitioner:

THE COURT: And when you had your immgration

heari ngs, your conplaint says that you were

denied an interpreter. 1|Is that true?

MR. PERREIRA: Well, | had a secretary who

wor ks there, who works in taking down the

information for people comng in. But | did

not understand her very well. Her Spanish

was not very clear, like the way we speak.

So | was unable to understand very clearly

what was goi ng on, because | went w thout an

attorney.
(Tr. dtd. 11/9/01 at 9). Petitioner testified that he had

appeared before the Immgration Judge three tines. Each tinme he

due process of lawin relation to the
i mm gration deportation proceedings in which
he is the pro se respondent.

Later in his petition, he conplains that due to his
mastery of the English |anguage, conmunicating with
personnel, as well as DOC officials, has been a

[imted
I NS

daunting task. It is fair to presune that

t here have been sone m scommuni cations al ong
the line. It is also fair to assune that
such m scommuni cati on and m sunder st andi ng
wi Il continue unless Intepreter [sic]
Services are provided by U S. 1.N S. and DOC

(Petition at 8 1l). This is the only reference to a | ack of
interpreter services anywhere in the petition.
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appeared, he was allowed to speak but, he stated, "ny English is
so poor. | can understand a lot, but my English is very poor
speaking."® 1d. at 13.

When questioned by the Governnent attorney as to whether
there was anyone in the courtroom who spoke Spani sh, Petitioner
responded:

A real interpreter, a court interpreter, no,
there was not one present. There was soneone
who worked in the office. But she would

al ways be busy doing her work and trying to
assist me and then doing her work. | don't
think she was really aware of what | was
trying to tell the judge, because she was
busy with her owmn job. | would have |iked
soneone |ike you who's listening to what |'m
saying and interpreting that, what |I'm

sayi ng. Because when | woul d say sonet hing,
she woul d ask ne what does that nean and what
does that other thing nean, because she
didn't really understand exactly what | was
saying. And then she would speak in English
to him and | don't really think she was
saying to himexactly what | was saying. |'m
sayi ng that because | understand Engli sh.

And | feel that she did not do a good job
with me because of her job, because of her
wor k, | think.

An interpreter should be sonmeone who speaks
Spani sh well and speaks English well, to be
abl e to understand what soneone is sayi ng.
And | think that when the judge nmade his
decision there, | really did not have a right
to — 1 did not — | was not able to defend
nmysel f.

Id. at 13-14.

° W note that Petitioner has resided in the United States
for 20 years. He states in his petition that he is not
proficient enough in English "to tackle mainstreamliterature."”
(Petition at T IV).



Q Did you say anything to the judge about an
interpreter?

A | told himthat | really was not able to
communi cate very well through her. But he
didn't seemto pay nuch attention to that.
He continued speaking in English.

Id. at 15.

Fol | ow ng the hearing, on Novenber 13, 2001, the Magistrate
Judge recommended that a stay of deportation be granted. In
reaching this conclusion, he opined that Petitioner would suffer
irreparable harmif renmoved and that he had a "substanti al
possibility of success on appeal regarding a due process claimin
being denied the right to interpreter services throughout the
course of adm nistrative proceedings.” (Report and
Recomendati on dtd. 11/13/01). By order dated Novenber 14, 2001
District Judge DiClerico provisionally approved the Magistrate's
recomendati on pendi ng recei pt of any objections and issued a
stay of renoval "[i]n view of the fact that deportation may be
immnent." (Order dtd. 11/14/01).

The Governnent then objected to the Magistrate's recommended
ruling and noved to dism ss the habeas petition and vacate the
stay. By summary order dated Decenber 12, 2001, the District
Judge approved the Magi strate's Report and Recommendati on.

On March 22, 2002, the District Judge di sm ssed Respondent
Stanl ey, the Comm ssioner of the New Hanpshire Departnent of
Corrections, since Petitioner had been noved back to Connecti cut
and Respondent Stanley was no | onger the custodian of Petitioner.
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He further directed the Government to address the issue of the
proper respondent.

The Governnent then requested that this case be transferred
to the District of Massachusetts, on the ground that the INS
District Ofice in Boston supervises the INS in Hartford, the
| ocation of Petitioner's renoval proceeding and his current
detention. The Court denied the Governnent's requested transfer
to Massachusetts and ordered instead that the action be
transferred to Connecticut, which he noted would be the nore
appropriate forumto address the question of the proper
respondent. (Order dtd. 4/30/02).

On June 12, 2002, the Governnent filed its response to the
petition for wit of habeas corpus. The Governnent now concedes
that the District of Connecticut is the appropriate forumto
litigate this matter and that Steven Farquharson, the INS
District Director for Connecticut, Massachusetts, New Hanpshire,
and Rhode Island is the appropriate respondent in this case.
Therefore, we need not address this matter any further.

Di scussi on

Turning to the nerits of Petitioner's habeas petition, the
Government argues that Petitioner never alleged in his petition
that he was denied an interpreter at the inmm gration hearings.
Rat her, Petitioner alleged only that one of the "conditions of

confinenent"” that warrants his release fromcustody was the |ack



of interpreter services at the New Hanpshire State Prison to
facilitate his ability to comunicate with INS and prison
officials. See Note 8, infra. Additionally, the Governnent
asserts that Petitioner has failed to establish a due process
violation in that he has presented no evidence that he needed an
interpreter or that he requested and was denied an interpreter
during his renoval hearings. Further, Petitioner failed to
exhaust adm ni strative renedi es during the renoval hearings.

Wth respect to Petitioner's continued detention, the
Governnent maintains that there has been no due process violation
in that the delay in his renoval was caused by Petitioner's
filing of this habeas petition, not anything done by the INS.

Mor eover, the habeas petition was filed prior to the expiration
of the 90-day renoval period. Finally, the Governnent argues
that, if the stay is |lifted, there is a significant |ikelihood
that Petitioner will be renoved in the near future, as evidenced
by the fact that the INS has tw ce obtained travel documents from
El Sal vador.

The Qualifications of the Interpreter in the Renoval Proceedi ngs

W agree with the Governnent that Petitioner never raised in
his petition the claimthat his due process rights were violated
by virtue of the INS's failure to provide himwith a nore
qualified interpreter at his renoval hearings. Rather, his

conplaints about a lack of an interpreter relate to his detention



after the renoval order was issued, and his inability to
communi cate with INS and DOC officials. The issue of the
interpreter's qualifications at his renoval hearing was raised

for the first time by the Magi strate Judge sua sponte during the

hearings on Petitioner's notion to stay. Nevertheless, this has

becone an issue in this case and will be addressed herein.
Because this matter conmes before us on a petition for habeas

corpus under 8 2241, we have jurisdiction only to consider

whet her Petitioner's custody is in violation of the Constitution

or laws of the United States. Zadvydas v. Davis, 533 U S. 678,

686 (2001); Henderson v. INS, 157 F.3d 106, 122 (2d G r. 1998),

cert. denied sub nom Navas v. Reno, 526 U.S. 1004 (1999). As the

Second Circuit stated in Henderson, not "every statutory claim
that an alien mght raise is cognizable on habeas. But those
affecting the substantial rights of aliens . . . surely are.”
Id. The Second G rcuit has held that the "very essence of due
process” it a nmeaningful opportunity to be heard, which includes
the right to translation services sufficient to enable the alien

and judge to be understood. Augustin v. Sava, 735 F.2d 32, 37-8

(2d Cir. 1984)(internal citations and quotations omtted).

The Governnent contends, however, that this claimnust be
di sm ssed due to Petitioner’s failure to exhaust adm nistrative
remedies. Wth regard to immgration | aws, exhaustion of
remedies is statutorily required only for appeals of final orders

of renoval. See 8 U S.C. § 1252(d)(1); Hoang v. Confort, 282
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F.3d 1247, 1254 (10th Cr. 2002). This is not such an appeal.
Al t hough exhaustion is not nmandated by statute, the Suprene Court

in McCarthy v. Madigan, 503 U S. 140, 145 (1992), held that

courts may, in their discretion, require exhaustion of

adm nistrative renedies. There are, however, "at |east three
broad sets of circunstances in which the interests of the

i ndi vi dual wei gh heavily against requiring adm nistrative
exhaustion": 1) where requiring resort to an admnistrative
remedy may cause undue prejudice to the assertion of a subsequent
court action, as where the tine period required for

adm nistrative action is unreasonable or indefinite; 2) where
the adm nistrative renmedy is inadequate because of doubt as to
whet her the agency is enpowered to grant relief; and 3) where
the adm nistrative renmedy is inadequate because the

adm ni strative body is biased or has otherw se predeterm ned the

i ssue bhefore it. |d. at 146-149; see al so Henderson, 157 F.3d at

122, n.15 (stating that 8 2241 habeas relief is constitutionally
required only where the inmgration | aws have been interpreted to
bar other forms of judicial review). None of these circunstances
appl i es here.

Wth respect to Petitioner's claimthat he was denied an
effective interpreter during the renoval hearings, this claim
shoul d have been raised in an appeal to the Board of Imm gration
Appeals ("BIA"), where this alleged procedural irregularity could

have been corrected. See Vargas v. INS, 831 F.2d 906, 908 (9th
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Cr. 1987). Al though the BI A does not have jurisdiction to
adj udi cate constitutional issues, it does have the authority to

correct procedural errors. See |d.; Delbois v. Johnson, No. 95-

CV-963H, 1996 W. 622646, at *2 (WD.N. Y. Sept. 19, 1996) (hol di ng
that in order to raise unexhausted clains in a petition for
review of a deportation order, the petitioner nust show that the
due process chal l enge does not involve a procedural error which
the BIA could correct). Here, Petitioner wholly failed to avail
hi msel f of his right to appeal the Immgration Judge's O der.
The alleged failure to provide himw th an effective interpreter
coul d have been raised in that appeal and addressed by the BIA,

whi ch coul d have ordered a rehearing if necessary. See G anados

v. Ashcroft, 21 Fed. Appx. 628, 2001 W. 1230896 (9th Cir

2001) (unpubl i shed deci sion).

Moreover, even if we were to consider the nerits of this
claim Petitioner has failed to offer any evidence as to anything
he did not understand, during the renoval proceedi ngs, because of
an inaccurate translation by the interpreter, or as to any
testinmony that was incorrectly translated for the Imm gration
Judge. Indeed, Petitioner admts that he understands the English
| anguage wel |, and, thus, he should have been able to conprehend
what was being said during the proceedings. Additionally,
Petitioner has failed to produce any evidence that he was
prejudiced in any way by the allegedly inadequate translation.

See Perez-Lastor v. INS, 208 F.3d 773, 778 (9th G r. 2000);
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Barrientos v. INS, 32 Fed. Appx. 837, 2002 W. 460940 (9th G r

2002) (unpubl i shed deci sion).

Thus, we hold that there is no evidence to support a finding
that Petitioner was deni ed procedural due process at his renoval
heari ngs because of an inconpetent interpreter.

Petitioner's Conti nued Detention Beyond the 90-Day Peri od

The other remaining claimrelates to Petitioner's detention
beyond the 90-day renoval period, 8 U S. C 8§ 1231(a)(1)(A), and
beyond what the Suprenme Court deened presunptively reasonable in
Zadvydas.

There are several problenms with Petitioner's claimin this
regard. First, at the tine Petitioner filed his petition for
habeas corpus relief, the 90-day renoval period, which commences
once the renoval order becones final, had not expired. Because
Petitioner reserved his right to appeal the order of the
| mm gration Judge, the renoval order did not becone final until
30 days thereafter, on February 5, 2001. The 90-day renoval
peri od woul d have expired on May 6, 2001. However, on April 26,
2001, Petitioner filed the instant habeas petition. The INS had
al ready commenced efforts to obtain travel docunents from El
Sal vador, but before these were obtained, the District Court in
New Hanpshire entered an order staying the deportation of
Petitioner. (Order dtd. 11/14/01). Thus, it was the filing of

the petition and the request for a stay, rather than any acts on
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the part of the INS, that delayed Petitioner's renmoval. |In fact,
the INS has applied for and tw ce received travel docunments from
El Sal vador.

Additionally, to the extent that Petitioner relies on
Zadvydas, that reliance is msplaced. |n Zadvydas, the Suprene
Court considered the question of "whether aliens that the
Governnent finds itself unable to renove are to be condemed to
an indefinite termof inprisonnment within the United States.™
Zadvydas, 533 U. S. at 695. The instant case does not present a
situation where the INS is unable to renove an alien. Twice E
Sal vador issued travel docunents for Petitioner's returnto E
Sal vador .

Petitioner had failed to produce any facts indicating that
the INS is incapable of executing his renoval to El Sal vador and
that his detention will be of an indefinite duration. See

Aki nwal e v. Ashcroft, 287 F.3d 1050, 1051 (1ith Cr. 2002).

There is nothing to indicate that once the stay is lifted,
Petitioner will not be expeditiously renmoved fromthe United
States to El Salvador. Accordingly, we find no violation of
Petitioner's constitutional rights with respect to his continued
detenti on.

Concl usi on

For the foregoing reasons, the Petition for Wit of Habeas

Corpus is in all respects DENIED. The Stay of the renoval
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proceedi ngs previously entered by the District Court for the
District of New Hanpshire is LIFTED. The Cerk shall enter
Judgnent accordingly.

SO ORDERED.

Dat e: August 15, 2002.
Wat er bury, Connecti cut.

/s/

GERARD L. GOETTEL,
United States District Judge
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